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“Let us dedicate ourselves to what the
Greeks wrote so many years ago: to
tame the savageness of man and make
gentle the life of this world.”
- Robert Kennedy April 4, 1968

The quote above comes from a very impromptu
and informal speech delivered by Robert Kennedy
in Indianapolis on the evening of Martin Luther
King’s assassination. I had recently heard an inter-
view with Joe Klein. He is a political writer who
had used this speech in his new book “Politics
Lost” to help illustrate his theme that American
politics has become overwhelmed by pollsters and
marketing professionals. Spontaneity has been lost
and been replaced with focus groups. Yet, these
words and this speech still resonate with me almost
40 years later. I believe there are three elements
that infuse this speech with a quality of importance
and truth that leave its message forever imprinted
in the mind and heart of the listener. First, was

Kennedy’s raw, unpolished delivery that, so surely,
came from the heart. He spoke of his own personal
loss and expressed his understanding for the deep
loss that many in the crowd would be feeling on
that night. Second, he urged those present to avoid
violence and lawlessness and hold firm to Dr.
King’s belief in non-violence and love. Third, the
speech demonstrated and asked for courage. In
many cities across America there was rioting after
the news of Dr. King’s assassination but on that
night in Indianapolis one man was able to connect
with a group of people who felt angry and disen-
franchised and the city of Indianapolis remained
calm.

What relevance does this speech have for those of
us in education? I believe that educators have the
duty and the responsibility to lead the way in seek-
ing “to tame the savageness of man and make gen-
tle the life of this world.” Education offers a vehi-
cle for seeking a better world but it can’t rely on its
content as the sole means for improving the lives of
children. On that night in Indianapolis, Robert
Kennedy spoke from his heart and with passion, he
attempted to reach out by sharing his own personal
sorrow, he did not speak down to the people as-
sembled (he quoted Aeschylus), and he asked them
even in the face of real anger to maintain a respect
for the law. We in education must also use our
hearts, we must be open and caring, we must never
teach down or speak down to any child and we
must maintain high standards and high expecta-
tions.
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special needs students (Donahue Institute, 2004).

Nationally, the focus on assessment under NCLB
has created heightened tension and stress in the
teaching force, as well as actively looking for loop-
holes. That is, moving students in and out of pro-
grams and schools to keep the subgroup numbers
low enough so that certain types of students (e.g.,
students with disabilities, ELL) do not create a sub-
group large enough to be counted for the purposes
of accountability and test scores. Others argue that
the breadth and depth of what is getting taught in
the classroom is directly related to what gets tested.
If this is in fact true, then why is it that so many
students are still performing lower than expected?
One can only blame the state or district assess-
ments for so long (e.g., it is too hard, too long) be-
fore they direct their attention to what matters:
effective high quality instruction. Although there
is no one right way to teach all students, empiri-
cally proven ways exist for increasing student per-
formance through the implementation of strategies
and tactics for effective instruction (Algozzine,

Ysseldyke, & Elliott, 1997; Elliott, Algozzine, and
Ysseldyke, 1998).

In most cases, when a student does not progress at
the expected rate of progress, the child is placed
under the microscope. In other words, the psycho-
pathology is within the child and testing takes
place to see what skills a student lacks. Seldom
does an evaluation of the student’s classroom take
place to examine what classroom factors may in
fact be related to the reported lack of progress.
Without a comprehensive evaluation of the student
within the context of the instructional environment
it is often difficult to reliably and validly indicate
the true cause of poor student progress (See
Ysseldyke & Christenson, 2002). Psycho-
educational evaluations most often do not include
an analysis of variables directly related to academic
success such as academic engaged time, opportuni-
ties to respond, teacher presentation style, teacher-
student monitoring procedures, academic learning
time, and teacher expectations to name just a few.
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Teaching is complex. Teachers make thousands of
decisions every day. Deciding what to teach and
how to teach for each student makes teachers’ jobs
even more complex.

Today, with the IDEA 2004 regulations just re-
leased, RtI abounds. In the world of RtI you have
seen a tiered pyramid or triangle. As a general rule
of thumb, the base of the pyramid represents the
core instruction that 75-85% of students should be
successfully learning. The middle of the pyramid,
also known as strategic interventions, is reserved
for 10-15% of students needing an extra scoop of
instruction or methodology to get to where they
need to be. The top of the pyramid, also known as
intensive instruction is for 5-10% of the student
population who needs small group and very tar-
geted intense instructional interventions to learn
what is required. (Tier 3 does not equal special
education!)

In Tier 3 students may be deficit in skills necessary
to engage in meaningful learning. These deficits
may be due to poor instruction, lack of opportunity
to learn, lack of mastery in necessary hierarchical
skills to allow further successful learning and the
like. The point here is that Tier 3 is meant to de-
liver targeted and focused small group instructional
or behavior interventions. While there are nu-
merous articles and debates on RtI, a recent publi-
cation by the National Association of State Direc-
tors of Special Education offers the most compre-
hensive overview and research based resources
available at present (Batsch, Elliott, Graden,
Grimes, Kovaleski, Prasse, Reschly, Shrag, &
Tilly; 2005).

The bottom line – we know much more about what
works in effective instruction than ever before. We
can no longer perpetuate the “what to call” them
syndrome. Rather, we must aggressively go after
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A Tale of Two Autism Cases
by

Kathleen S. Mehfoud

Reed Smith LLP

901 E. Byrd St.

Suite 1700

Richmond, VA 23219

There have been two recent decisions issued by
federal district court judges in Richmond which
evaluated the provision of services to children
with autism by the same school division. In
each case, there was a parental request for pri-
vate tuition assistance at the same school in
Richmond which provides services based on
applied behavioral analysis (ABA). The school
division proposed a placement in a program
based on a TEACCH model. In both cases, the
hearing officer found for the parents and re-
jected the public school’s proposed placement.
Yet, on appeal to federal district court, one fed-
eral judge granted judgment for the school divi-
sion and strongly supported the expert opinions
of the public school personnel while the other
federal judge granted judgment for the parents
and entered a lengthy opinion which chastised
the school division’s program and employees.
Why were two such different results reached in
the cases of County School Board of Henrico
County v. R.T. and in County School Board of
Henrico County v. Z.P.? This article will iden-
tify some of the factors weighed by hearing offi-
cers and the courts in reaching these different
results so that all school divisions can learn from
the cases.

Let’s first consider the Z.P. case where the court
held for the school division. In that case, there
was an extensive procedural history which in-
cluded an adverse hearing officer decision, a
successful appeal by the school board to federal
court, a reversal by the Fourth Circuit, and a fa-
vorable ruling for the school division upon re-
mand. The student in this case was a four-year-
old with autism who never attended the public

schools. The public school division evaluated
the student and proposed an IEP. The proposed
IEP would have placed the student in a pre-
school program for children with disabilities for
a half day and based on the TEACCH model.
The program was staffed by a teacher and one
and a half aides for four to five students so there
was much opportunity for one-to-one assistance.
The teacher related that students similar to Z.P.
had received educational benefit from the pro-
gram and that she believed that Z.P. would also
be successful in the program. Her opinion was
also supported by the opinions of the other Hen-
rico experts, including the Director of Special
Education. Other points made by the school
division in the case were that the ABA program
was overly restrictive, that it promoted depend-
ence on adults, reinforcers and prompts and that
ABA does not teach effective communication or
social interaction. Testing completed by the
school division showed that the student had re-
ceived minimal benefit from the private school
program and had made little progress in the area
of pragmatic language skills. The court agreed
with the school division because of its success
with other similar students, the lack of success
by the private school in serving the student as
revealed by the test scores and the conclusion
that the private school was not the LRE. The
court was also concerned about the lack of fa-
miliarity of the parents’ experts with the public
school program.

In the other case where the federal district judge
found for the parents, the facts were similar to
Z.P.’s situation except that R.T. attended the
public school program for preschool and went to
the kindergarten program for a brief period. The
preschool program in the public school operated
for three hours daily. The parents made a re-
quest for ABA services at the September IEP
meeting but this request was rejected by the
school division. The parents related that the stu-
dent had received ABA services over the pre-
ceding summer and had greatly benefited from
those services. The parents disagreed that R.T.
had made progress in the preschool program and
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